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ENGROSSED SUBSTI TUTE SENATE BI LL 5173

Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Senate Committee on Judiciary (originally sponsored by Senators
Johnson, Weinstein, Esser and Kline)

READ FI RST TI ME 02/ 04/ 05.

AN ACT Relating to the wuniform nediation act; anending RCW
5.60. 070, 5.60.072, 7.75.050, 26.09.015, 35.63.260, and 48.43.055;
reenacting and anendi ng RCW 42. 17. 310; adding a new chapter to Title 7
RCW and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. TITLE. This act may be cited as the Uniform
Medi ati on Act.

NEW SECTION. Sec. 2. DEFINITIONS. In this chapter:

(1) "Mediation" nmeans a process in which a nediator facilitates
communi cation and negotiation between parties to assist them in
reaching a voluntary agreenent regarding their dispute.

(2) "Medi ation conmuni cation” nmeans a statenent, whether oral or in
a record or verbal or nonverbal, that occurs during a nediation or is
made for purposes of considering, conducting, participating in,
initiating, continuing, or reconvening a nediation or retaining a
medi at or .

(3) "Mediator" means an individual who conducts a nediation.

p. 1 ESSB 5173. SL
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(4) "Nonparty participant” means a person, other than a party or
medi ator, that participates in a nmediation.

(5 "Mediation party" neans a person that participates in a
medi ati on and whose agreenent is necessary to resolve the dispute.

(6) "Person” neans an individual, corporation, business trust,
estate, trust, partnership, limted liability conpany, association,
joint venture, governnent; governnental subdivision, agency, or
instrunmentality; or public corporation, or any other legal or
commercial entity.

(7) "Proceedi ng" neans:

(a) A judicial, admnistrative, arbitral, or other adjudicative
process, including related prehearing and posthearing notions,
conferences, and di scovery; or

(b) Alegislative hearing or simlar process.

(8) "Record" neans information that is inscribed on a tangible
medium or that is stored in an electronic or other nmedium and is
retrievable in perceivable form

(9) "Sign" neans:

(a) To execute or adopt a tangible synmbol with the present intent
to authenticate a record; or

(b) To attach or logically associate an el ectronic synbol, sound,
or process to or with a record with the present intent to authenticate
a record.

NEW SECTION. Sec. 3. SCOPE. (1) Except as otherw se provided in
subsection (2) or (3) of this section, this chapter applies to a
medi ati on in which:

(a) The nediation parties are required to nediate by statute or
court or admnistrative agency rule or referred to nediation by a
court, adm nistrative agency, or arbitrator;

(b) The nediation parties and the nediator agree to nediate in a
record that denonstrates an expectation that nediation conmunications
will be privileged against disclosure; or

(c) The nediation parties use as a nedi ator an individual who hol ds
hi msel f or herself out as a nediator or the nediation is provided by a
person that holds itself out as providing nediation.

(2) This chapter does not apply to a nedi ation:

(a) Conducted by a judge who m ght make a ruling on the case; or

ESSB 5173. SL p. 2
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(b) Conducted under the auspices of:

(1) Aprimary or secondary school if all the parties are students;
or

(i1) A correctional institution for youths if all the parties are
residents of that institution.

(3) If the parties agree in advance in a signed record, or a record
of proceeding reflects agreenent by the parties, that all or part of a
medi ation is not privileged, the privileges under sections 4 through 6
of this act do not apply to the nediation or part agreed upon.
However, sections 4 through 6 of this act apply to a nediation
conmuni cati on nade by a person that has not received actual notice of
t he agreenent before the comuni cation is nade.

NEWSECTION. Sec. 4. PRI VI LEGE AGAI NST DI SCLOSURE; ADM SSI BI LI TY;
DI SCOVERY. (1) Except as otherw se provided in section 6 of this act,
a nmedi ati on communi cation is privileged as provided in subsection (2)
of this section and is not subject to discovery or admssible in
evidence in a proceeding unless waived or precluded as provided by
section 5 of this act.

(2) I'n a proceeding, the follow ng privil eges apply:

(a) A nediation party nmay refuse to disclose, and may prevent any
ot her person from di scl osing, a nediation conmuni cati on;

(b) A nmediator may refuse to disclose a nediation comunication
and may prevent any other person from disclosing a nediation
communi cation of the nediator; and

(c) A nonparty participant may refuse to disclose, and nay prevent
any other person from disclosing, a nediation communication of the
nonparty partici pant.

(3) Evidence or information that is otherw se adm ssible or subject
to discovery does not becone inadm ssible or protected from di scovery
solely by reason of its disclosure or use in a nediation.

NEW SECTION. Sec. 5. WAIVER AND PRECLUSI ON OF PRI VILEGE. (1) A
privilege under section 4 of this act may be waived in a record or
orally during a proceeding if it is expressly waived by all parties to
t he nedi ati on and:

(a) In the case of the privilege of a nediator, it is expressly
wai ved by the nediator; and

p. 3 ESSB 5173. SL
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(b) In the case of the privilege of a nonparty participant, it is
expressly wai ved by the nonparty participant.

(2) A person that discloses or makes a representation about a
medi ati on comuni cati on which prejudi ces another person in a proceeding
is precluded from asserting a privilege under section 4 of this act,
but only to the extent necessary for the person prejudiced to respond
to the representation or disclosure.

(3) A person that intentionally uses a nediation to plan, attenpt
to conmmt, or conmt a crinme, or to conceal an ongoing crime or ongoi ng
crimnal activity is precluded fromasserting a privilege under section
4 of this act.

NEW SECTION. Sec. 6. EXCEPTIONS TO PRI VI LEGE. (1) There is no
privilege under section 4 of this act for a nediation comunication
that is:

(a) I'n an agreenent evidenced by a record signed by all parties to
t he agreenent;

(b) Made during a session of a nediation which is open, or is
required by law to be open, to the public;

(c) A threat or statenment of a plan to inflict bodily injury or
commt a crinme of violence;

(d) Intentionally used to plan a crine, attenpt to commt or conmt
a crime, or to conceal an ongoing crinme or ongoing crimnal activity;

(e) Sought or offered to prove or disprove a claimor conplaint of
pr of essi onal m sconduct or mal practice filed against a nedi ator;

(f) Except as otherw se provided in subsection (3) of this section,
sought or offered to prove or disprove a claim or conplaint of
prof essi onal m sconduct or nal practice filed against a nediation party,
nonparty participant, or representative of a party based on conduct
occurring during a nediation; or

(g) Sought or offered to prove or disprove abuse, neglect,
abandonnment, or exploitation in a proceeding in which a child or adult
protective services agency is a party, unless the public agency
participates in the child or adult protection nediation.

(2) There is no privilege under section 4 of this act if a court
finds, after a hearing in canera, that the party seeking di scovery or
the proponent of the evidence has shown that the evidence is not

ESSB 5173. SL p. 4
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otherwi se available, that there is a need for the evidence that
substantially outweighs the interest in protecting confidentiality, and
that the nediation conmuni cation is sought or offered in:

(a) Acrimnal court proceeding involving a felony; or

(b) Except as otherwi se provided in subsection (3) of this section,
a proceeding to prove a claimto rescind or reform or a defense to
avoid liability on a contract arising out of the nediation.

(3) A nediator nmay not be conpelled to provide evidence of a
medi ati on conmuni cation referred to in subsection (1)(f) or (2)(b) of
this section.

(4) If a mediation communication is not privileged under subsection
(1) or (2) of this section, only the portion of the comrunication
necessary for the application of the exception from nondi scl osure may
be admtted. Adm ssion of evidence under subsection (1) or (2) of this
section does not render the -evidence, or any other nediation
communi cati on, discoverable or adm ssible for any other purpose.

(5) Records of nediation comrunications that are privil eged under
this chapter are exenpt fromthe requirenents of chapter 42.17 RCW

NEW SECTION. Sec. 7. PROH BI TED MEDI ATOR REPORTS. (1) Except as
provided in subsection (2) of this section, a nediator may not nake a
report, assessnment, evaluation, recommendation, finding, or other
communi cation regarding a nediation to a court, admnistrative agency,
or other authority that may make a ruling on the dispute that is the
subj ect of the nediation.

(2) A nediator may disclose:

(a) Wiether the nediation occurred or has term nated, whether a
settl enent was reached, attendance, and efforts to schedule a nediation
ordered by a court, admnistrative agency, or other authority that may
make a ruling on the dispute;

(b) A mediation comunication as permtted under section 6 of this
act; or

(c) A nediation communication evidencing abuse, negl ect,
abandonnment, or exploitation of an individual to a public agency
responsi ble for protecting individuals against such m streatnent.

(3) A communication made in violation of subsection (1) of this
section may not be considered by a court, adm nistrative agency, or
arbitrator.

p. 5 ESSB 5173. SL
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NEW SECTI ON. Sec. 8. CONFIDENTIALITY. Unless subject to chapter
42.30 RCW nediation conmunications are confidential to the extent
agreed by the parties or provided by other law or rule of this state.

NEW SECTION. Sec. 9. MEDIATOR' S DI SCLOSURE OF CONFLICTS OF
| NTEREST; BACKGROUND. (1) Before accepting a nediation, an individual
who is requested to serve as a nedi ator shall

(a) Make an inquiry that is reasonabl e under the circunstances to
determne whether there are any known facts that a reasonable
i ndi vidual would consider likely to affect the inpartiality of the
medi ator, including a financial or personal interest in the outcone of
the nediation and an existing or past relationship with a nediation
party or foreseeable participant in the nediation; and

(b) Disclose any such known fact to the nediation parties as soon
as is practical before accepting a nediation.

(2) If a nediator learns any fact described in subsection (1)(a) of
this section after accepting a nediation, the nediator shall disclose
it as soon as is practicable.

(3) At the request of a nediation party, an individual who is
requested to serve as a nediator shall disclose the nediator's
qualifications to nediate a dispute.

(4) A person that violates subsection (1) or (2) of this section is
precluded by the violation fromasserting a privilege under section 4
of this act.

(5) Subsections (1) through (3) of this section do not apply to an
i ndi vidual acting as a judge.

(6) This chapter does not require that a nediator have a specia
qualification by background or profession.

NEW SECTION. Sec. 10. PARTICI PATION I N MEDI ATION. An attorney or
ot her individual designated by a party may acconpany the party to and
participate in a nediation, except that if the dispute being nediated
is the subject of pending proceedi ngs under chapter 12.40 RCW then a
party may not be represented by an attorney in nediation unless the
party may be represented by an attorney in the proceedings under
chapter 12.40 RCW A waiver of participation given before the
medi ati on may be rescinded.

ESSB 5173. SL p. 6
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NEW SECTION. Sec. 11. RELATION TO ELECTRONI C SI GNATURES | N GLOBAL
AND NATI ONAL COMMERCE ACT. This chapter nodifies, limts, or
supersedes the federal electronic signatures in global and nationa
commerce act (15 U. S.C. Sec. 7001 et seq.), but this chapter does not
nodi fy, limt, or supersede section 101(c) of that act or authorize
el ectronic delivery of any of the notices described in section 103(b)
of that act.

NEWSECTION. Sec. 12. UN FORM TY OF APPLI CATI ON AND CONSTRUCTI ON.
I n applying and construing this chapter, consideration should be given
to the need to pronote uniformty of the law with respect to its
subject matter anpbng states that enact it.

Sec. 13. RCW42.17.310 and 2003 ¢ 277 s 3 and 2003 c 124 s 1 are
each reenacted and anmended to read as foll ows:

(1) The followi ng are exenpt from public inspection and copyi ng:

(a) Personal information in any files maintained for students in
public schools, patients or clients of public institutions or public
heal t h agencies, or welfare recipients.

(b) Personal information in files maintained for enployees,
appoi ntees, or elected officials of any public agency to the extent
that disclosure would violate their right to privacy.

(c) Information required of any taxpayer in connection with the
assessnent or collection of any tax if the disclosure of the
information to other persons would (i) be prohibited to such persons by
RCW 84. 08. 210, 82.32.330, 84.40.020, or 84.40.340 or (ii) violate the
taxpayer's right to privacy or result in wunfair conpetitive
di sadvant age to the taxpayer

(d) Specific intelligence information and specific investigative
records conpiled by investigative, |law enforcenent, and penol ogy
agencies, and state agencies vested wth the responsibility to
di sci pline nenbers of any profession, the nondisclosure of which is
essential to effective |law enforcenent or for the protection of any
person's right to privacy.

(e) Information revealing the identity of persons who are w tnesses
to or victinms of crime or who file conplaints with investigative, |aw
enforcenment, or penology agencies, other than the public disclosure
comm ssion, if disclosure would endanger any person's life, physica

p. 7 ESSB 5173. SL
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safety, or property. If at the tinme a conplaint is filed the
conplainant, victim or witness indicates a desire for disclosure or
nondi scl osure, such desire shall govern. However, all conplaints filed
with the public disclosure comm ssion about any elected official or
candi date for public office nmust be made in witing and signed by the
conpl ai nant under oat h.

(f) Test questions, scoring keys, and other exam nation data used
to admnister a license, enploynent, or academ c exam nati on.

(g) Except as provided by chapter 8.26 RCW the contents of rea
estate appraisals, mde for or by any agency relative to the
acqui sition or sale of property, until the project or prospective sale
is abandoned or wuntil such tinme as all of the property has been
acquired or the property to which the sale appraisal relates is sold,
but in no event shall disclosure be denied for nore than three years
after the appraisal

(h) Val uabl e fornul ae, designs, draw ngs, conputer source code or
obj ect code, and research data obtained by any agency within five years
of the request for disclosure when disclosure would produce private
gain and public | oss.

(1) Prelimnary drafts, notes, reconmmendations, and intra-agency
menor anduns i n which opinions are expressed or policies fornulated or
recomended except that a specific record shall not be exenpt when
publicly cited by an agency in connection with any agency acti on.

(J) Records which are relevant to a controversy to which an agency
is a party but which records would not be available to another party
under the rules of pretrial discovery for causes pending in the
superior courts.

(k) Records, maps, or other information identifying the |ocation of
archaeol ogical sites in order to avoid the |looting or depredation of
such sites.

(1) Any library record, the primary purpose of which is to nmaintain
control of library materials, or to gain access to information, which
di scl oses or could be used to disclose the identity of a library user.

(m Financial information supplied by or on behalf of a person,
firm or corporation for the purpose of qualifying to submt a bid or
proposal for (i) a ferry system construction or repair contract as
required by RCW 47.60.680 through 47.60.750 or (ii) highway
construction or inprovenent as required by RCW47.28. 070.

ESSB 5173. SL p. 8
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(n) Railroad conpany contracts filed prior to July 28, 1991, wth
the utilities and transportati on comm ssi on under RCW 81. 34. 070, except
that the summaries of the contracts are open to public inspection and
copying as otherw se provided by this chapter.

(o) Financial and comrercial information and records supplied by
private persons pertaining to export services provided pursuant to
chapter 43.163 RCWand chapter 53.31 RCW and by persons pertaining to
export projects pursuant to RCW43. 23. 035.

(p) Financial disclosures filed by private vocational schools under
chapters 28B.85 and 28C. 10 RCW

(q) Records filed with the utilities and transportation conm ssion
or attorney general under RCW80.04.095 that a court has determ ned are
confidential under RCW 80. 04. 095.

(r) Financial and comrercial information and records supplied by
busi nesses or individuals during application for |oans or program
servi ces provided by chapters 43.163, 43.160, 43.330, and 43. 168 RCW
or during application for economc developnent |oans or program
servi ces provided by any | ocal agency.

(s) Menbership lists or lists of menbers or owners of interests of
units in timeshare projects, subdi vi si ons, canping resorts,
condom ni uns, | and devel opnents, or common-interest conmunities
affiliated with such projects, regulated by the departnent of
licensing, in the files or possession of the departnent.

(t) Al applications for public enploynent, including the nanes of
applicants, resunes, and other related materials submtted wth respect
to an applicant.

(u) The residential addresses or residential telephone nunbers of
enpl oyees or volunteers of a public agency which are held by any public
agency in personnel records, public enploynent related records, or
vol unteer rosters, or are included in any mailing |ist of enployees or
vol unt eers of any public agency.

(v) The residential addresses and residential telephone nunbers of
the custoners of a public utility contained in the records or lists
held by the public utility of which they are custoners, except that
this information may be released to the division of child support or
the agency or firm providing child support enforcenment for another
state under Title 1V-D of the federal social security act, for the
establ i shnent, enforcenent, or nodification of a support order.

p. 9 ESSB 5173. SL
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(w) (i) The federal social security nunmber of individuals governed
under chapter 18.130 RCWmaintained in the files of the departnent of
heal th, except this exenption does not apply to requests nmade directly
to the departnment from federal, state, and |ocal agencies of
gover nnent , and national and state licensing, credenti al i ng,
i nvestigatory, disciplinary, and exam nation organizations; (ii) the
current residential address and current residential tel ephone nunber of
a health care provider governed under chapter 18.130 RCW mai ntained in
the files of the departnent, if the provider requests that this
information be wthheld from public inspection and copying, and
provides to the departnment an accurate alternate or business address
and business tel ephone nunber. On or after January 1, 1995, the
current residential address and residential telephone nunber of a
health care provider governed under RCW 18.130.040 maintained in the
files of the departnent shall automatically be w thheld from public
i nspection and copying unless the provider specifically requests the
information be released, and except as provided for wunder RCW
42.17.260(9).

(x) Information obtained by the board of pharmacy as provided in
RCW 69. 45. 090.

(y) Information obtained by the board of pharmacy or the departnent
of health and its representatives as provided in RCW 69.41.044,
69.41. 280, and 18. 64. 420.

(z) Financial information, business plans, exam nation reports, and
any information produced or obtained in evaluating or examning a
busi ness and industrial devel opnent corporation organized or seeking
certification under chapter 31.24 RCW

(aa) Financial and commercial information supplied to the state
i nvestnment board by any person when the information relates to the
investnment of public trust or retirement funds and when disclosure
would result in loss to such funds or in private loss to the providers
of this information.

(bb) Financial and val uable trade informati on under RCW51. 36. 120.

(cc) dient records maintained by an agency that is a donestic
vi ol ence program as defined in RCW 70.123. 020 or 70.123.075 or a rape
crisis center as defined in RCW70.125. 030.

(dd) Information that identifies a person who, while an agency
enpl oyee: (i) Seeks advice, under an informal process established by

ESSB 5173. SL p. 10
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the enploying agency, in order to ascertain his or her rights in
connection with a possible unfair practice under chapter 49.60 RCW
against the person; and (ii) requests his or her identity or any
identifying information not be discl osed.

(ee) Investigative records conpiled by an enploying agency
conducting a current investigation of a possible unfair practice under
chapter 49.60 RCWor of a possible violation of other federal, state,
or local laws prohibiting discrimnation in enploynent.

(ff) Business related information protected from public inspection
and copyi ng under RCW 15. 86. 110.

(gg) Financial, commercial, operations, and technical and research
informati on and data submtted to or obtained by the clean Washi ngton
center in applications for, or delivery of, program services under
chapter 70.95H RCW

(hh) Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent commttee pursuant to
RCW 43. 70. 510 or 70.41.200, or by a peer review commttee under RCW
4.24.250, regardless of which agency is in possession of the
i nformation and docunents.

(i1i) Personal information in files maintained in a data base
created under RCW 43. 07. 360.

(jj) Financial and comrercial information requested by the public
stadi um authority from any person or organization that |eases or uses
t he stadi um and exhibition center as defined in RCW 36.102. 010.

(kk) Names of individuals residing in energency or transitiona
housing that are furnished to the departnent of revenue or a county
assessor in order to substantiate a claim for property tax exenption
under RCW 84. 36. 043.

(1) The names, residential addresses, residential telephone
nunbers, and other individually identifiable records held by an agency
in relation to a vanpool, carpool, or other ride-sharing program or
service. However, these records may be di sclosed to other persons who
apply for ride-matching services and who need that information in order
to identify potential riders or drivers wth whomto share rides.

(mm The personally identifying information of current or fornmer
participants or applicants in a paratransit or other transit service
operated for the benefit of persons with disabilities or elderly
persons.

p. 11 ESSB 5173. SL
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(nn) The personally identifying information of persons who acquire
and use transit passes and other fare paynent nedia including, but not
limted to, stored value snmart cards and magnetic strip cards, except
that an agency may disclose this information to a person, enployer
educational institution, or other entity that is responsible, in whole
or in part, for paynent of the cost of acquiring or using a transit
pass or other fare paynent nedia, or to the news nedia when reporting
on public transportation or public safety. This information may al so
be disclosed at the agency's discretion to governnmental agencies or
groups concerned with public transportation or public safety.

(oo) Proprietary financial and comrercial information that the
submtting entity, wth review by the departnment of health
specifically identifies at the tinme it is submtted and that is
provided to or obtained by the departnent of health in connection with
an application for, or the supervision of, an antitrust exenption
sought by the submtting entity under RCW43.72.310. |If a request for
such information is received, the submtting entity nust be notified of
the request. Wthin ten business days of receipt of the notice, the
submtting entity shall provide a witten statenent of the continuing
need for confidentiality, which shall be provided to the requester.
Upon recei pt of such notice, the departnent of health shall continue to
treat information designated under this section as exenpt from
di sclosure. |If the requester initiates an action to conpel disclosure
under this chapter, the submtting entity nust be joined as a party to
denonstrate the continuing need for confidentiality.

(pp) Records maintained by the board of industrial insurance
appeals that are related to appeals of crinme victinms' conpensation
claims filed wth the board under RCW 7. 68. 110.

(qgq) Financial and commercial information supplied by or on behalf
of a person, firm corporation, or entity under chapter 28B.95 RCW
relating to the purchase or sale of tuition units and contracts for the
purchase of nmultiple tuition units.

(rr) Any records of investigative reports prepared by any state,
county, municipal, or other |aw enforcenent agency pertaining to sex
of fenses contained in chapter 9A 44 RCWor sexually violent offenses as
defined in RCW71.09. 020, which have been transferred to the Washi ngton
association of sheriffs and police chiefs for permanent electronic
retention and retrieval pursuant to RCW40.14.070(2)(b).
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(ss) Credit card nunbers, debit card nunbers, electronic check
nunbers, card expiration dates, or bank or other financial account
nunbers, except when disclosure is expressly required by or governed by
ot her | aw

(tt) Financial information, including but not Iimted to account
nunbers and val ues, and other identification nunbers supplied by or on
behalf of a person, firm corporation, |limted liability conpany,
partnership, or other entity related to an application for a I|iquor
license, ganbling license, or lottery retail |icense.

(uu) Records maintained by the enpl oynent security departnent and
subject to chapter 50.13 RCW if provided to another individual or
organi zation for operational, research, or evaluation purposes.

(vv) Individually identifiable information received by the work
force training and education coordinating board for research or
eval uati on purposes.

(w) Those portions of records assenbl ed, prepared, or nmaintained
to prevent, mtigate, or respond to crimnal terrorist acts, which are
acts that significantly disrupt the conduct of governnent or of the
general civilian population of the state or the United States and that
mani fest an extrene indifference to human life, the public disclosure
of which would have a substantial 1ikelihood of threatening public
safety, consisting of:

(i) Specific and unique vulnerability assessnents or specific and
uni que response or deploynment plans, including conpiled underlying data
collected in preparation of or essential to the assessnents, or to the
response or depl oynent plans; and

(1i1) Records not subject to public disclosure under federal |aw
that are shared by federal or international agencies, and information
prepared from national security briefings provided to state or |oca
governnment officials related to donestic preparedness for acts of
terrorism

(xx) Commercial fishing catch data from | ogbooks required to be
provided to the departnent of fish and wldlife under RCW 77.12. 047
when the data identifies specific catch location, timng, or
nmet hodol ogy and the rel ease of which would result in unfair conpetitive
di sadvantage to the comercial fisher providing the catch data.
However, this information may be released to governnent agencies
concerned with the managenent of fish and wldlife resources.
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(yy) Sensitive wildlife data obtained by the departnent of fish and
wldlife. However, sensitive wldlife data my be released to
gover nment agenci es concerned with the managenent of fish and wildlife
resources. Sensitive wldlife data includes:

(i) The nesting sites or specific |ocations of endangered species
desi gnated under RCW 77.12.020, or threatened or sensitive species
classified by rule of the departnent of fish and wldlife;

(11) Radio frequencies used in, or |ocational data generated by,
tel emetry studies; or

(ti1) Oher location data that could conpromise the viability of a
specific fish or wildlife population, and where at |east one of the
followng criteria are net:

(A) The species has a known comercial or black market val ue;

(B) There is a history of malicious take of that species; or

(C There is a known denmand to visit, take, or disturb, and the
speci es behavior or ecology renders it especially vulnerable or the
species has an extrenely limted distribution and concentrati on.

(zz) The personally identifying informati on of persons who acquire

recreational |icenses under RCW 77.32.010 or comrercial |icenses under
chapter 77.65 or 77.70 RCW except nane, address of contact used by the
departnent, and type of I|icense, endorsenent, or tag. However, the

departrment of fish and wildlife may disclose personally identifying
i nformation to:

(i) Governnent agencies concerned with the managenent of fish and
wildlife resources;

(1i1) The department of social and health services, child support
division, and to the departnent of licensing in order to inplenment RCW
77.32.014 and 46. 20.291; and

(ti1) Law enforcenment agencies for the purpose of firearm
possessi on enforcenent under RCW 9. 41. 040.

(aaa) (i) Discharge papers of a veteran of the arned forces of the
United States filed at the office of the county auditor before July 1,
2002, that have not been commingled with other recorded docunents.
These records will be available only to the veteran, the veteran' s next
of kin, a deceased veteran's properly appoi nted personal representative
or executor, a person holding that veteran's general power of attorney,
or to anyone el se designated in witing by that veteran to receive the
records.
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(1i) D scharge papers of a veteran of the arnmed forces of the
United States filed at the office of the county auditor before July 1,
2002, that have been conmm ngled with other records, if the veteran has
recorded a "request for exenption from public disclosure of discharge
papers” with the county auditor. |[|f such a request has been recorded,
these records may be released only to the veteran filing the papers,
the veteran's next of kin, a deceased veteran's properly appointed
personal representative or executor, a person holding the veteran's
general power of attorney, or anyone el se designated in witing by the
veteran to receive the records.

(ti1) D scharge papers of a veteran filed at the office of the
county auditor after June 30, 2002, are not public records, but wll be
available only to the veteran, the veteran's next of kin, a deceased
veteran's properly appointed personal representative or executor, a
person hol ding the veteran's general power of attorney, or anyone el se
designated in witing by the veteran to receive the records.

(iv) For the purposes of this subsection (1)(aaa), next of kin of
deceased veterans have the same rights to full access to the record.
Next of kin are the veteran's w dow or wi dower who has not remarri ed,
son, daughter, father, nother, brother, and sister.

(bbb) Those portions of records containing specific and unique
vul nerability assessnents or specific and uni que energency and escape
response plans at a city, county, or state adult or juvenile
correctional facility, the public disclosure of which would have a

substantial |ikelihood of threatening the security of a city, county,
or state adult or juvenile correctional facility or any individual's
safety.

(ccc) Information conpiled by school districts or schools in the
devel opment of their conprehensive safe school plans pursuant to RCW
28A. 320. 125, to the extent that they identify specific vulnerabilities
of school districts and each individual school.

(ddd) Information regarding the infrastructure and security of
conputer and telecommunications networks, consisting of security
passwords, security access codes and prograns, access codes for secure
software applications, security and service recovery plans, security
risk assessnents, and security test results to the extent that they
identify specific systemvulnerabilities.
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(eee) Information obtained and exenpted or w thheld from public
i nspection by the health care authority under RCW 41.05.026, whether
retained by the authority, transferred to another state purchased
health care program by the authority, or transferred by the authority
to a technical review commttee created to facilitate the devel opnent,
acquisition, or inplenentation of state purchased health care under
chapter 41.05 RCW

(fff) Proprietary data, trade secrets, or other information that
relates to: (i) A vendor's unique nethods of conducting business; (ii)
data unique to the product or services of the vendor; or (iii)
determining prices or rates to be charged for services, submtted by
any vendor to the departnment of social and health services for purposes
of the devel opnent, acquisition, or inplenentation of state purchased
health care as defined in RCWA41. 05. 011.

(ggg) Records of nediation conmmunications that are privil eged under
chapter 7.-- RCWN(sections 1 through 12 and 20 through 23 of this act).

(2) Except for information described in subsection (1)(c)(i) of
this section and confidential incone data exenpted from public
i nspection pursuant to RCW 84.40.020, the exenptions of this section
are inapplicable to the extent that information, the disclosure of
whi ch woul d vi ol ate personal privacy or vital governnental interests,
can be deleted fromthe specific records sought. No exenption may be
construed to permt the nondisclosure of statistical information not
descriptive of any readily identifiable person or persons.

(3) Inspection or copying of any specific records exenpt under the
provisions of this section my be permtted if the superior court in
the county in which the record is maintained finds, after a hearing
with notice thereof to every person in interest and the agency, that
the exenption of such records is clearly unnecessary to protect any
individual's right of privacy or any vital governnental function.

(4) Agency responses refusing, in whole or in part, inspection of
any public record shall include a statenent of the specific exenption
authorizing the wthholding of the record (or part) and a brief
expl anation of how the exenption applies to the record w thhel d.

Sec. 14. RCW 5.60.070 and 1993 c 492 s 422 are each anended to
read as foll ows:
(1) If there is a court order to nediate, a witten agreenent
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bet ween the parties to nediate, or if mediation is mandated under RCW
7.70.100, then any comuni cation made or materials submtted in, or in
connection wth, the nediation proceedi ng, whether nmade or submtted to
or by the nediator, a nediation organization, a party, or any person
present, are privileged and confidential and are not subject to
di sclosure in any judicial or adm nistrative proceedi ng except:

(a) When all parties to the nediation agree, in witing, to
di scl osur e;

(b) When the witten materials or tangi ble evidence are otherw se
subject to discovery, and were not prepared specifically for use in and
actually used in the nediation proceeding;

(c) Wen a witten agreenent to nediate permts disclosure;

(d) When disclosure is mandated by statute;

(e) Wien the witten nmaterials consist of a witten settlenment
agreenent or other agreenment signed by the parties resulting from a
medi ati on proceedi ng;

(f) When those communications or witten materials pertain solely
to administrative matters incidental to the nediation proceeding,
i ncluding the agreenent to nediate; or

(g) In a subsequent action between the nediator and a party to the
medi ation arising out of the nediation.

(2) Wen there is a court order, a witten agreenent to nediate, or
when nediation is mandated under RCW 7.70.100, as described in
subsection (1) of this section, the nediator or a representative of a
medi ati on organi zation shall not testify in any judicial or
adm ni strative proceedi ng unl ess:

(a) All parties to the nediation and the nediator agree in witing;
or

(b) I'n an action described in subsection (1)(g) of this section.

(3) Beginning on January 1, 2006, this section governs only
nedi ations pursuant to a referral or an agreenent nade before January
1, 2006. Mediations pursuant to a referral or an agreenent made on or
after January 1, 2006, are governed by chapter 7.-- RCW (sections 1
through 12 and 20 through 23 of this act).

Sec. 15. RCW5.60.072 and 1991 ¢ 321 s 2 are each anended to read
as foll ows:
Not wi t hst andi ng the provi sions of RCW5. 60.070 and chapter 7.-- RCW

p. 17 ESSB 5173. SL
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(sections 1 through 12 and 20 through 23 of this act), when any party
participates in nediation conducted by a state or federal agency under
the provisions of a collective bargaining law or simlar statute, the
agency's rul es govern questions of privilege and confidentiality.

Sec. 16. RCW 7.75.050 and 1984 c 258 s 505 are each anended to
read as foll ows:
Regardl ess of any provision to the contrary in chapter 42.17 RCW

all nmenoranda, work notes or products, or case files of centers
establ i shed under this chapter are confidential and privileged and are
not subject to disclosure in any judicial or adm nistrative proceedi ng
unless the court or admnistrative tribunal determnes that the
materials were submtted by a participant to the center for the purpose
of avoiding discovery of the material in a subsequent proceeding.

conmuni cation may be relevant evidence in a crimnal matter.)) [n al
ot her respects, chapter 7.-- RCW (sections 1 through 12 and 20 through
23 of this act), shall govern the privilege and confidentiality to be
accorded to comunications nmade in conjunction with a nediation

conducted by a dispute resolution center established under this
chapter.

Sec. 17. RCW26.09.015 and 1991 ¢ 367 s 2 are each anmended to read
as follows:

(1) I'n any proceeding under this chapter, the matter may be set for
medi ati on of the contested issues before or concurrent with the setting
of the matter for hearing. The purpose of the nediation proceeding
shal |l be to reduce acrinony which nay exist between the parties and to
devel op an agreenent assuring the child' s close and continuing contact
with both parents after the marriage is dissolved. The nedi ator shal
use his or her best efforts to effect a settlenment of the dispute.
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(2) Each superior court my neke available a nediator. The
medi ator may be a nmenber of the professional staff of a famly court or
mental health services agency, or nay be any other person or agency
designated by the court. In order to provide nediation services, the
court is not required to institute a famly court.

(3) (@) Mediation proceedings under this chapter shall be ((held+n

private and shall be confidential. The nediator shall not testify as

governed in all respects by chapter 7.-- RCWN (sections 1 through 12 and
20 through 23 of this act), except as foll ows:

(1) Mediation communications in postdecree nediati ons nmandated by
a parenting plan are admissible in subsequent proceedings for the
limted purpose of proving:

(A)  Abuse, negl ect , abandonnent , exploitation, or unl awf ul
harassnent as defined in RCW9A. 46.020(1), of a child;

(B) Abuse or unlawful harassnent as defined in RCW9A 46.020(1), of
a famly or household nenber as defined in RCW 26.50.010(2); or

(C) That a parent used or frustrated the dispute resolution process
w t hout good reason for purposes of RCW 26.09.184(3)(d).

(ii) If a postdecree nediation-arbitration proceeding is required
pursuant to a parenting plan and the sane person acts as both nedi ator
and arbitrator, nediation comunications in the nediation phase of such
a proceeding nmay be admtted during the arbitration phase, and shall be
adm ssible in the judicial review of such a proceeding under RCW
26.09.184(3)(e) to the extent necessary for such review to be
effective.

(b) None of the exceptions under (a)(i) and (ii) of this subsection
shall subject a nediator to conpulsory process to testify except by
court order for good cause shown, taking into consideration the need
for the nediator's testinony and the interest in the nediator
maintaining an appearance  of inpartiality. | f a nediation
comuni cation is not privileged under (a)(i) of this subsection or that
portion of (a)(ii) of this subsection pertaining to judicial review,
only the portion of the comunication necessary for the application of
the exception may be admitted, and such admi ssion of evidence shall not
render any other nediation conmunication discoverable or admssible
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except as may be provided in chapter 7.-- RCW (sections 1 through 12
and 20 through 23 of this act).

(4) The nedi ator shall assess the needs and interests of the child
or children involved in the controversy and may interview the child or
children if the nediator deens such interview appropriate or necessary.

(5) Any agreenent reached by the parties as a result of mediation
shall be reported to the court and to counsel for the parties by the
medi ator on the day set for nediation or any tinme thereafter designated
by the court.

Sec. 18. RCW35.63.260 and 1998 ¢ 119 s 1 are each anended to read
as follows:

(1) Prior to filing an appeal of a final decision by a hearing
exam ner involving a conditional or special use permt application
requested by a party that is licensed or certified by the departnent of
social and health services or the departnent of corrections, the
aggrieved party nust, wthin five days after the final decision,
initiate formal nediation procedures in an attenpt to resolve the
parties' differences. |If, after initial evaluation of the dispute, the
parties agree to proceed with a nediation, the nediation shall be
conducted by a trained nedi ator selected by agreenent of the parties.
The agreenent to nediate shall be in witing and subject to ((REW
5. 60-070)) chapter 7.-- RCWV (sections 1 through 12 and 20 through 23 of
this act. |If the parties are unable to agree on a nediator, each party
shall nomnate a nediator and the nediator shall be selected by | ot
from anong the nom nees. The nediator nust be selected within five
days after formal nediation procedures are initiated. The nedi ation
process nust be conpleted within fourteen days from the tine the
medi ator is selected except that the mnediation process may extend
beyond fourteen days by agreenent of the parties. The nediator shall,
within the fourteen-day period or wwthin the extension if an extension
is agreed to, provide the parties with a witten sunmary of the issues
and any agreenents reached. |If the parties agree, the nediation report
shall be made available to the governing jurisdiction. The cost of the
medi ati on shall be shared by the parties.

(2) Any time limts for filing of appeals are tolled during the
pendency of the nediation process.
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(3) As used in this section, "party" does not include county, city,
or town.

Sec. 19. RCW48.43.055 and 2002 ¢ 300 s 6 are each anended to read
as follows:

Each health carrier as defined under RCW 48.43.005 shall file with
the commi ssioner its procedures for review and adjudication of
conplaints initiated by health care providers. Procedures filed under
this section shall provide a fair review for consideration of
conpl ai nts. Every health carrier shall provide reasonable neans
allow ng any health care provider aggrieved by actions of the health
carrier to be heard after submtting a witten request for review. |f
the health carrier fails to grant or reject a request within thirty
days after it is nmade, the conplaining health care provider may proceed
as if the conplaint had been rejected. A conplaint that has been
rejected by the health carrier my be submtted to nonbinding
medi ati on. Medi ation shall be conducted under ((#ediation—rules

i I Y . bi . Lation—t]

: Bl _t he_judieial bi . I ot ce.
ROW7—+70-1006)) chapter 7.-- RCW (sections 1 through 12 and 20 through
23 of this act, or any other rules of nediation agreed to by the
parties. This section is solely for resolution of provider conplaints.
Conpl aints by, or on behalf of, a covered person are subject to the
gri evance processes in RCW 48. 43. 530.

NEW SECTION. Sec. 20. CAPTIONS NOT' LAW Captions used in this
act are not any part of the |aw

NEW SECTION.  Sec. 21. SEVERABILITY CLAUSE. |If any provision of
this act or its application to any person or circunstance is held
invalid, the remainder of the act or the application of the provision
to other persons or circunstances is not affected.

NEW SECTION. Sec. 22. APPLICATION TO EXI STI NG AGREEMENTS OR
REFERRALS. (1) This chapter governs a nedi ation pursuant to a referral
or an agreenent to nediate nade on or after January 1, 2006.

(2) If all parties agree in a signed record or a record of
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proceeding reflects such an agreenent by all parties, then this
chapter governs a nediation pursuant to a referral or an agreenent to
medi at e whenever nade.

NEW SECTION. Sec. 23. EFFECTI VE DATE. This act takes effect
January 1, 2006.

NEW SECTION. Sec. 24. Sections 1 through 12 and 20 t hrough 23 of
this act constitute a new chapter in Title 7 RCW

Passed by the Senate March 2, 2005.

Passed by the House April 6, 2005.

Approved by the Governor April 22, 2005.

Filed in Ofice of Secretary of State April 22, 2005.
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